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\

TO THE HONORABLE SANDRA DAY 'O’CONNOR, ASSOCIATE JUS]TCE OF TI-IE
SUPREME COURT OF THE UNITED STATES AND CIRCUIT JUSTICE FOR THE NINTH |
© CIRCUIT: -
| Petitioner bDonald J. Beardslee respectfully requests an order stayihg’ his execution,
‘cur.rently scheduled for 12:01 a.m., on Wedhesday, January 19, 2005, pending final resoiution of
the Petition for a Writ of Certiorari to review the judgment of the UnitedYIVSt'ates Court of Appeals
for the Ninth Circuit in this case. - | | | |

| ORDER AND OPINION BELOW

T The order of the United States Court‘ of Appeals‘ for the Ninth Circuit den);iﬁg Mr
Beardslee’s Motion for a Stay of Execution Vis Order, Case No. 01-99007 (9th Cir. J an. 12, 2005).
The Ninth Circuit’s decision denying Mr. Beardslec relief on Claim Thirty-Nine is a publi.shed B
opinion in Beardslee v. Brown, slip op.; Appendix 2. |

STATEMENT OF THE CASE

Mr. Beardslee is confined in San Quentin State Prison pursuanf to a judgment and
‘séntence of death rendered in San Mateo County Superior Court, Case Number C10632 oh
March 13, 1984. The _California Supreme Court affirmed Mr. Beardslee’s judgment and |
sentence on March 25, 1991. Peoplé v; Beardslee, 53 Ca1.3d‘68 (1991). Thereafter; Mr.
Beardslee sought relief in federal 'habéas corpus proceedings. Following an evidentiary hearilllg,.
the district court denied relief, and thé Ninth Circuit affirmed the'v judgment. ‘Beardsl'ee v.
Woodford, 358 F.3d 560 (9th Cir. 2004). On October 4, 2004, this Court dcnied Mr7 Beardslee’s
petition fér writ of certiorari regarding his federal habeas élaims.l_ - o |

!

1 ~ On October 12, 2004, the Ninth Circuit granted Mr. Beardslee’s r‘eqlie:s't' to stay the
mandate so that he could petition this Court for rehearing from the order denying his petition for
writ of certiorari. . On October 29, 2004, Mr. Beardslee filed a motion for reqonside;ation of the



On October 14, 2004, the California Supreme Court stayed the setting of an execution
date and appointed the Habeas Corpus Resource Center to represent Mr. Beardslee in all further
state poét-cfmviction proceedings, including any executive clemency proceedings. That stay
reméined in effect until November 22, 2004. |

| On November 23, 2004, while the motion for reconsideration was pending in this Court,
Mr Beardslée'ﬁled a Motion To Stay The Mandate And Renewed Motion For Certiﬁcate Of
Appe_alability On Claim Thirty-Nine in the Nintt; Circuit Court of‘ Appeals. By that motion, Mr.
Beardslee argued that intervening Ninth Circuit authority required the court to consider for the
ﬁrst'firhe his claim that his death sentence was tainted by tﬁe penalty jury’s consideration‘ of
three invalid aggr;clvating factors.’

On December 2, .‘2004,‘ the State of California, through the San Mateo County District
Attorney, noticed a hearing for Deccmbér 16, 2004, to set an execution date for Mr. Beardslee.
At that time, the State indicated i_ts. intention to request an execution date of January 25, 2004.
On Decefriber 7, 2004>, Mr. Beardslee filed, in the San Mateo Coimty Superior Court, a Motion to
.Vacate. an(i Confinue the December 1‘6, 2004 Hearing‘ Date. The motion was ;;remised in part on
the Ninth Circuitv Court of Appeals’ ongoing cqnside;ration of the Motion to Stay the Mandate.
Cn__thé same day, the Attorney General filed an opéosition. On the morning of December 8§,

2004, the San Mateo County Superior Court heard and denied Mr. Beardslee’s Motion to Vacate.

~ denial of his writ for certiorari, which this Court denied on November 29, 2004.

.2 "On July 8, 2004, the Ninth Circuit issued its decision in Sanders v. Woodford, 373 F.3d
1054 (9th Cir. 2004), and subsequently denied the State’s request for rehearing and rehearing en

“banc on October 13, 2004. In Sanders, the Ninth Circuit determined for the first time that
California’s 1978 death penalty statute constitutes a weighing process and thus is subject to the
strictures of Clemons v. Mississippi, 494 U.S. 738 (1990) Applymg Clemons, the Ninth Circuit
granted rehef to Mr. Sanders.



After the hearing, the State of Califomia Attorney General informed counsel for Mr. Beardslee
that, rather than Vseeking an execution date .of January 25, 2005,7 the State‘planned to -seek an -
execution date of January 19, .’.).OOS,ISix, days earlier than that which the State had previouslly-. "
'represented | |

Following the superior court’s demal of the Motion to Vacate, on December 8, 2004 the
Ninth Circuit issued an order ﬁndmg that Mr. Beardslee had demonstrated the existence of
“exceptionai circumstances” justi_f'ying a stay of the mandate .to permit the vcourt to hear oral
argument on his renewed motion for a certlﬁcate of appealablhty, and settlng the matter for oral '
argument on December 15 2004. Order Granting Certificate for Appealabrhty on Clarm Thn'ty-
Nine, ﬁled December 16, 2004.> On December 15, 2004, oral argument was heard in the Nmth
Circuit. The next day, on December 16, 2004, the San Mateo Supenor Court scheduled Mr.
Beardslee’s. execution for Wednesday,. January 19, 2005,"‘ denying counsel’s request to s_et the- )
execution date sixty days from that date so as to permit orderly federal review. Later that day,'
the Ninth Circuit issued a Certiﬁcate.'of. Appealability on Claim Thirty-Nine and ordered
lex'pedited briefrn'gf Both'parties completed a full round of briefing seven days later, on _‘
 December 23, 2004. | | |

The Ninth Circuit held oral argument on December 28, 2004. On Decernber 29, 2004,

3 Following the issuance of the Ninth Circuit’s order, Mr. Beardslee renewed his attempts

in state court to vacate the setting of the execution date. On the afternoon of December 8, 2004,
counsel informed the San Mateo County Superior Court of the Ninth Circuit’s order and, with
the concurrence of the Attorney General, requested the superior court to calendar reconsideration

of the Motion to Vacate for December 9, 2004. The superlor court denied the request.

- On December 13 2004, Mr Beardslee filed an Emergency Motion For Stay Of Execution And:
‘December 16, 2004 Hearing To Set Execution Date in the California Supreme Court.

Respondent filed an Opposition on December 14, 2004, Mr. Beardslee replied that same day, and
" the California Supreme Court denied it also on that same day.



the Ninth Circuit issued a supplemental opinion denying relief on - Claim Thirty-Nine and

affirming the judgment of the District Court. Beardslee v. Brown, slip op., Case No.: 01-99007,
| filed Deéember 29, 2004, App. 2. On January 5, 2005, Mr. Beardslee timely filed a Petition for
Rehearing and Suggestion for Rehearing En Banc, whicﬁ the Ninth Circuit denied on J amiary 6,
| 2005; | bn January 11, 2005, Mr. Beardslee filed an .Emergency Application For Stay Of
Execution Tb Permit Preparation Of Writ Of Certiorari in the Ninth Circuit, which the court
denied on January 12, 2005. App. 3. | |

REASONS FOR GRANTING THE STAY OF EXECUTION
THE COURT SHOULD STAY MR. BEARDSLEE’S EXECUTION TO

_ PERM]T MEASURED AND FINAL RESOLUTION OF THE PETITION
| FOR WRIT OF CERTIORARI

Mr. Beardslee seeks certiorari réview of the Ninth Circuit’s opinion — litigated under
extraordinafy time constraints lérgely created by the State’s determination to expedite Mr.
Beardslee’s execution‘ — and raises three questions that afford this Court with the opportunity to
 resolve deﬁnitivély the appropriate standards govérhing state and federal appellate révie’w of -
Eighth Amendment error stemming from the considefatién of invalid aggravating gircumstances
by a penalty phase jury. Singly and cumulatively, thésé questions justify exercising this Court’s
autliOrity to stay an .execu_tion under 28 U.S.C. section 2251. .

ﬁnder Bdrefoot V. »Estelle, 463 U.S. 880 (1983), Mr Beardslee must show “a reasonable

probability that four members of the Court would consider the underlying iss;ie sufficiently

.‘ meritorious for the gfant éf certiorari or the notation of probable jurisdiction,” “a significant
_possibility of reversal of the lower court’s decision,” and “a likelihood that irreparable harm will
result- 1f that decision is not stayed” to warrant a stay. Id. at 895. This standard is satisfied when

Mr. Beardslee “‘demonstrate[s] that the issues are debatable among jurists of reason’” and that



the issues are “‘adequate to deserve encourageinent to proceed further.” Lozado V. | Deeds l498 ‘
U.S. 53 (1991) (quoting Barefoot, 463 U.S. at 893 n4). As this Court has held once a habeas |
petitioner presents “a question o_f some substance, ‘or a substantial showing of the denial of [a]- "
.federal right,”” he or she is entitled .to a “stay 'tc prevent the case frorn' 'he'coming moot.”
.Barefoot 463 U.S. at 893 & n.4; see also McFarland v. Scott, 512 U.S. 849, 858 (1994)

The Ninth Circuit’s determination that a certiﬁcate of appealahility was warranted on
Claim Thirty-Nine entitles Mr. Beardslee to a stay. Order Granting- Cettificate for .Appealability
on Cllaim Thirty-Nine, filed December 16, 2004 App. L. As the Ninth Circuit noted in its order ‘
Mr. Beardslee estabhshed that C1a1m Thrrty-Nlne was - virtually identical 1n constltutional
d1mens1ons to the claim accorded relief in Sanders, such that “[r]easonable jurists _co_ulddebate
whether, in light of the record as "a »whole, the three invalid speciall circumstances had a
substantial and injurious effect or 'infiuence on the jury"s death r)enalty verdict_ am:i_ther'efore.. .
whether the error was not harmless-.” Id. at 4 (quotations omitted). The ultimate qliestion of
whether the Ninth Circuit correctly appiied Clémons to Claim Thirty-Nine is currently hefore
-this Court in 'the'Petition "fo‘r Writ of Certiorari. Moreover, a stay is warranted because at the _ |
December 15, 2004 eral argument in Mr Beardslee’s case, counse] for responde'nt stated that the
State of California has sought this Court’s review of Sanders v. Woodford, which _necessarily will
raise qliestions relating to the apprqpriateness of the Ninth Circuit’s .resoliltion of Mr.

Beardslee’s claim.



CONCLUSION
For _these reasons, a stay of execution should be. entered to permit review and

consideration of the important constitutional issues raiSed in the Petition for Writ of Certiorari.

- Respectfully submitted,

MICHAEL LAURENCE "
BARBARA SAAVEDRA

Habeas Corpus Resource Center
50 Fremont Street, Suite 1800
San Francisco, CA 94105
Telephone: (415) 348-3800
Facsimile: (415)348-3873

Attomeys for Petitioner Donald J. Beardslee
Counsel -of Record

BY: W af %M
MICHAEL LAURENCE

Counsel for Petitioner

January 13, 2005
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Appendix in Support of Emergéncy Motion for a Stay of Execution

Agpendixr# Document -

1 Order Granting Certificate for Appealablhty on Claim Thlrty-Nme ﬁled
December 16, 2004

2 Beardslee v. Brown, slip op., Case No. 01-99007, filed December 29, 2004

3 Order Denying Emergency Motion for Stay of Executiori, filed January 12,

2005
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FOR PUBLICATION FILED

UNiTED- STATES COURT OF APPEALS ~ DEC162004
FOR THE NINTH CIRCUIT e e
DONALD BEARDSLEE, | | No.01-99007
| Petitioner - Appellant; . D.C._No. CV492-0399OfSBA |
V. o |
'ORDER

JILL EROWN, Warden of the California
State Frison at San Quentin,*

'Respondent - Appelle'e. |

Before: TASHIMA, THOMAS, and PAEZ, Circuit Judges.

In Beardslee v. Woodjford, 358 F.3d 560 (9th Cir. 2004), we afﬁrmed_the

* - denial of federal habeas relief in this' capital case. Subsequently, the Supreme Court

- denied Beardsleé'é pe_tiﬁdn for a writ of certiorari. Beard&lée v. Brown, 125 S. Ct.
281 (2004). Beardslee has now reciﬁested the issuance of a c_:ertiﬁ’caté of |
appealability (“COA™), argumg th#t he is entitled to relief pursua_nf to Sanders v.
Woodford, 373 F.3d 1054 (9th Cir. 2004), a decisioh that was issued by another o

panel of this Court during the pendenéy of his petition for a writ of éertio‘rari, 'This

* Pu;suant to Fed. R. Civ. P. 43(c)(2), we sua sponte | substltute Jill Brown
for Jeanne Woodward as the respondent in this action.



case is in an unusual posture because Beardslee’s request was made after the
Supfemé Court denied his petition for a writ of certiorari, but before this Court’s
‘ iésuance: of the mandate. -

Vie previously granted Beardslee’s motion for an order temporarily sta&ing
issuance of the m'andate; As we noted in that order, “a circuit court has the
inherent power to stay its mandate following the Supreme Court’s denial of
certloran » Bryant v. Ford Motor Co., 886 F.2d 1526, 1529 (9th Cir. 1989). “An
appellat: court’s decision is not final -until its mandate issues.” Id. (quoting Mary
Anﬁ Pensiero, Inc. v. Lingle, 847 F.2d 90, 97 (3d C1r 1988)). Until the mandate
issues, 2. circuit ﬁouﬂ retains jurisdiction of the .c_ase and may modify or rescind its
opinion'. See Thompsori v. Bell, 373 F.3d 688, 69 1-92 (6th Cir. 2004) (holding
fhat_ aﬁer certiorari is denied but before mandate Iissues, the court of appeals has
jurisdicﬁon to reopen the appeal), petition for ceﬁ. filed; 73 USLW 3259 (October |
14, 2004); MariScal-Sandoval v. Ashcroft, 370 F..3d. 851, 856 (9th Cir. 2004).

This inh¢rent authority is not undercut by the time limits speciﬁed in Fed. R.
App. P. 41(bj. See Bryant, 886 F‘.2d at 1529. However, the rule’s provisidn that
the mandate issuev on the denial of certiorari creates a “threshold requjrement of
excepticnal circumstances before the mandate would be stayed.” Id. Ordinarily, a

request for a COA at this late date would not justify staying issuance of the



mandate:. Hevw)ever, in staying iesuance of the mandate, we agte‘ed with the Fout'th-
Circuit that an_intervenjng'change in the law is an exceptional circmnstance that may
: warrant the amendment of an opinion on remand after denial of a writ of certloran | |
Alphin v. Hen&en,~552 F.2d 1033, 1035 .('4th Cir. 1977). | |

Ve agree with the State’s position at oral argument that, once the threshold
star_tdarc'l of exceptional circumetances has been satisfied warranting.‘a temporary
stay of the mandate, the usual standard for issuing a COA applies. Tlte standa:d
_fot grantmg a COA “is rele.ﬁvely low.” Jemtings v. Woodford, 290 F.3d 1006,
1010 (9th Cir. 2002) (citing Slack v.‘McDaniel,‘ 529 U.S. 473, 483 (2000)). In}- |
otder to obtain a COA, the t)eﬁﬁoner must show only that reasonable jurists could: :
debate whether the petltlon should have been resolved differently or that the issues .-
presented deserve encouragement to proceed further. leler-El v. Cockrell, 537
| | US. 32 2, 336 (2003) The COA mlmg is not, however, an “ad_]udlcatlon of the

R actual ments” of petltloner s claim. Id at 336-37 (citing 28 USC. § 2253)

Indeed, as the Supreme Court has cautioned us:

This threshold inquiry does not requlre full consideration of the factual

or legal bases adduced in support of the claims. In fact, the statute

forblds it.

Id.



After undertaking “an overview of the claim[]” and “a general asséssment of
[its],” ici., we conclude that Beardslee has satisfied fhe rélatively low standard for
ﬁhe isswance of a COA. In Sanders, we determined that the California Supreme |
‘Court, after invalidating two of four spécial circumstanées, had failed to reweigh the
mitigating #nd aggravating factors or apply the correct harmless error standard.

373 F.34 at 1063. Because we were unable to conclude tﬁat the invalid special
circumstances did not have a substantial or injurious effect or influence on the
jury’s choice of sentenée, we granted Sanders relief as to his sentence. Id.

In the case before us, the California Supremé Court invalidated three of
Beardslee's four special ciréumstances. See Peoplé v. Bedrdslee, 53 Cal.3d 68,
117 (19‘91). Asin Sandérs, the Califdrnia Supreme Court in Beardslee did not
review the special circumstances error under the haﬁnless beyond a reasonable
doubt éiandaid. See id.; cf. Sanders, 373 F.3d a.ttb 1063; see also People v.
Sanders, 51 Cal.3d 471, 521 (1990). Therefore, ';[;']easonable jurists could debate
whether, 'in light of the record as a whole,' the three invalid special circumstances
had’ a 'substantial and injurious effect or influence' oﬁ the jury's death penalfy
vérdict and therefore whether the error was not harmless." See Sanders, 373 F.3d
at 1060, 1064-65 (applying Brecht v. Abrahdmson, 507 U.S. 619, 638 (1993),

harmless-error standard where California Supreme Court failed to conduct an

4



"adequate, ilnldépe'ndent'flreview of the effect of an invalid spécial circumstance). In
‘view of the change in the_-iaw caﬁsed by Sanders, the issue presented dese:_'ves _
* encouragement to proce'ed further. |
Thus, we grant the request for a certificate of appealability as to cl;iim 39
raised in the habeas petition, and specifically as to whether Beardsleé iS entitled to
relief on that claim based upo‘n. our intervening decision in -Sander.é: .S'ee 28US.C.
§ 2253(c)(2). |
. Although we héve determinéd that exceptional ciréumsta.nces exist justifying: =
a temporary stay of the issuance of the mandaté, we also recognize the need to. |
résolve‘the- merits of the claim expeditiously.  Therefore, we order thé parties to file-
simultaneous briefs on the merits on or bgfore Decemb_er 20, 2004, and o
simultaneous reply bn'efs on or before December 23, 2004. The opening briefs
~ shall be no ioriger than 30 pages or .i4,000 words, whichéver is greater. The reply
briefs shall ‘be no.long'er than 15 pages ér 7,000 words, whicheve}r'bis greater -

By issuing this order, we express no opinion on the merits of the claim.

IT IS SO ORDERED.
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: FOR PUBLICATION F l L E D
' DEC 2 9 004
UN ITED STATES COURT OF APPEALS

US OOURTOFAPPEALS

FOR THE NIN_TH CRCUIT
| DONALD BEARDSLEE, | No. ol 99007
Petitioner - Appcllam o DC No. CV-92-03990-SBA
V. |

| "'SUPPLEMENTAL OPINION
JILL BROWN Warden of the Cahfomla ) . L
State Pnson at San Quentin, :

| Respondent - Appellee.

'Appeal from the United States District Court
~ for the Northern District of California |
~ Saundra B. Armétrong, Distri'ct Judge, Presiding
Argued and Submntted December 28, 2004
- Pasadena, California _
Filed: December 29, 2004
Before: TASHIMA, THOMAS and PAEZ, Circuit Judges.
‘Opinion by Judge Sldney R. Thomas
THOMAS Clrcult Judge

. Donald Beardslee seeks: federa] habeas rellef pursuant to Sanderc V.

B WOodfond; 373 F.3d 1054 (9lh'Cir, 2004), a_decisi_on recently.188ued by this Court.

'» cmwncmmsou CLERK |




Beardslee was con-\tictcdby a jury in. San Mateo Coun_t_)_',. Ca_]ifomia', of two c_o_unts
: _.of‘ﬁret degree murder with 's‘peci'al circumstances and sentenced to death. The
| Cahfomla Supreme Court affirmed his conv:ctlon and sentence. Péopte . |
Beardvlee 806 P.2d l’%ll (Cal. 1991) (“Beards‘lee 1’) Beardslee fi]ed a habeas :
_ corpus petmon in federal dlstnct c-ourt. The district COurt_ rejected cach of h1s
clalms and dlsmlssed the petmon We affmned the dlb[l‘lCl codrt ls demal of
’ habeas relief, see Beardslee V. Woodford 358 F.3d 560 (9th Cir. 2004) and the
Supreme Courl denied Beardslee $ petltron for a writ of certiorari, see Beardslee v :
" Brown, 125 S. Ct. 281 (2_0_04). |
_ Afté'r denial of certiorari,' but -bef_.ore the man‘date was. i.ssued,, Beardsle:e '
__reduested the issuance ef an eapanded certiﬁc_ate of appeal'abi]ity, argning.tnat he
is entitled torelief under'our deciei'on m Sc.zn.der‘s' a dects’ion that was iss’t;ed : |
dt:rmg the pendency of his petmon for a wnt of certiorari. In Sanders, we
determined that the Cahfomla Supreme Court after 1nva11danng two of four
specjal .crrcumetances, had failed to rev_vengh the rmtrgatmg and aggrayatm_g factotsv _
considered by the jury in impos'ing-a death‘ sentenee or apply; the correct harmless
error standard ‘373 F. 3d at 1063 We held that lhlS error had a substant1al and
E m_wnous effect on the jury’s verdict, and thus granted the wrlt Id. at 1067 68

- (cmng Brechtv Abrahamson 507 U. S 619 1638 (1993)).

2




In the case before us, the Cahfomra Supreme 'Court mvalldaled three of
. Beardslee s four special cm,umstdnces See Beardslee I, 806 P.2d at I324-38 As -
K in Sanders, the California Supreme Court did not review the effect of the. specral |
circumstances crror on the jury’s vcrdrct under the hannless beyond a reasonable "
doubt. standard See id.; cf. Sanders, 373 F.3d at 1063; see als'o People V. Sanderv
767 P.2d 561, 590 (Cal. l990) We concluded that “[r]easonable _]unsts could
debate whether, ‘in lig 5ht of the record as a who]c the three mvalld specra]
circumstances-had a ‘substantial and mjunous effect or influence’ on the Jurys
dcath pcnalty verdict and therefore whether the error was not harmless
Beardslee v. Brown, 2004 WL 2965969, at *2 (St Cir. Dec. 16, 2004) (applymg -
Brecht, 507 U.S. at 638, hannless-error standard_). In view of the _change in the L
law caused b'y Sanders, we grarlted'a tevmporary stay of the issuance of'the “
mandate and, after bnefmg and ora] argument, granted a certrﬁcate of |
B appealabrhty on the Sanderr issue. Id. While this matter was pendmg, the State
sought and obtained an execation date of January 19, 2005.

In view of the execution date, we ordered expedrted bnefing and oral

argument." Afler consideration of the briefs, oral argument, and the record, we

' Although the parties were under significant time pressure both partres
supplled lhOIOUgh and thoughtful bnefs and made excellent oral presentations.
' : (contmued )




conclude that, allhough the j Jury was mstructed that it should consnder the mvahd

'- . spec1al crrcumstanccs ﬁndmgs in its penalty determmatmn this error did not have

a substantlal and m_|unous elfect on the verdtct Therefore we deny rellef and |

. agaln afﬁrm the judgment of the,drstrtct court. |

. . :

' The essential facts of this casc wcre_dcscribed m our initial opin_ion, 358
- F.3dat 565-68, and in the opinion 'of the California Supreme Court_, 806 f.2d at
131$-l3l8._ While on: parole for a"n_iu'rder in Mrssourt, Beardslee was'c'harged o
_ w.ith" and conviet_cd of the ﬁrst degree nmrde'rs of Paula (l’atty) Geddling and Sta‘o.y _ =
Benjamin"with prcmcditation and 'deliberat-‘i()n pursuant to Cal. Pen. Code, §:§ '187, |
| 189. The jury also found the spec:al cxrcumstances of concurrent conviction of |

v_bmultrple murders ld at § 190 2 (a)('*l) and lntenuonal klllmg for the purpose of
preventmg the v:ctlm from tesufymg as a witness. toa separate crime rd at § 190 2
: (a)(lO) true for each vrcum A separate _|ury was empaneled for the penalty phase
tnal It retumed a sentence of death for the murder of Geddlmg and a sentence of H

life W1thout possrbrluty of parole for the murder of Benjamm

| (.. cor‘mnued) . : :
- The panel expresses its apprecratron to counsel for their professnonahsm §

4



On direct :ér)pegl, the Ca]iforﬁ_ia Supreme Court revg_rsed orie-rrrultiplgg -
,l_lrlurder séécial circumstéhce but fbund the{error harmless. 806 P.2d at 1338. 'fhe
‘- - court revcrscd both of thev wnmcss-krllm g spcu.al cnrcumstances, buf also fourld the
-‘.errors harmless. /d. at 1324. In nerlher case did lhe court dnalyze spec1fically
\a.;helher_ the error was harmles_s b‘eyond a reasonable doubt. |

In Sanders, we d’etehﬁined that California emp]o‘yed ai;‘v;eighrng” system
for capntal cases. A wemhmg death penalty regrme is one in whlch ““the sentencer :
[ns] restncted toa weighing of aggravauon against mmgauon and ‘the senténcer
[i_s] preve.nled from C()nsidcring cvidcnce in aggravauon other lhan drscretr:,
statutorily-defined factors.™ Sanders, 373 F.3d i 1061 (alterations in oﬁéina_l-)’

(internal quotation marks ommcd) (quotmo Wlllzams V. Cala'eron, 52 F.3d 1465

1477 (9th Clr 1995)) ‘Undera welghmg system, “the j Jury s sentencmg dlscretnon_

- ?As explamed further in Stringer v. Black, 503 U.S. 222 (1992) ina
weighing death penalty regime, “after a jury has found a defendant gullly of
capital murder and found the existence of at least one statutory aggravating factor
it must weigh the aggravating factor or factors against the mitigating evidence.”
Id. at 229. By contrast; in a non-weighing state, “the jury must find the existence
_ of one aggravating factor before imposing the death penalty, but aggravatmg
. factors as such have no specific function in the jury’s decision whether a:
defendant who has been found to be eligible for the death penalty should recelve it
~ under all the circumstances of the case.” /d. at 229-30. In non-weighing regimes, -
“aggravating circumstances serve only to make a defendant cligible for the death
_penalty and not to determine the punishment . . . .” - Clemons v. Mississippi, 494
U S. 738, Y145 (1990). In such states, “the fdctimder takes into consideration all
: (contmued )




' 'IIS not boundless — it must consider thc deﬁned list of agqravatmg factors " ld. at.
1062 In we:ghmo states, there is Enzhth Amendmcnt error (i.e., a lack of an
| . md1v1duahzed scntencmg determmanon) “wheh the sentencer welghs an. mvahd’ .'
_ zlggtavatmo circumstance in reachmg the ultimate decision to lmposc a death
‘sentence ” Id. al 1059 (quoting Sochor v. Florida, 504 U.S. 527 532 (1992))
Thus, as we noted in Sander.s': ‘v |

an appellate court’s 1nv.111dat10n of one or more of the scntcncmg

factors may have a serious effect on individualized sentencing,
because. there is a real risk that the jury’s decision to impose the death |

penalty rather than lifc imprisonment may have turned on the weight
it gavc to an mvahd aggravating factor.

Id. at 1062
Sanders held however on dlrect appeal that a remand for resentencmg is
ot hecessarll)" reqmred to correct, such an e_rror. 1d. at 1059. A state appellate

: coun that mvahdates an aggravatmg factor in.a capttal case may (l) remand for.

resentencmg, (2) mdependently rewelgh the remammg aggravatmo and mmgatmg

cnrcumstances ‘under the procedurc set forth in Clemons v. Mi mmppz 494 Us.

738 (1990) m which the state appellate court rewelghs aggravatmg and mmgatmg :

: 2( contmued) : : |
circumstances before it from both the gu;lt—mnocence and the sentence phases of

- the trial. THese circumstances relate both to the offense and fhe defendant.”
Snmger 503 U.S. at 230 (qUotmg Zant v. Stephem 462 U.S. 862, 872, (1983))

6,_[
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clrcumstances that have '1lready been tound by a jury to cxist; or (3) mdependently

: ;conclude that the sentencm2 body s consrderatmn of the invalid aggravatmg
- crrcumstance was harmless beyond a reasondhle doubt 7 1d. at 1060 (mternal
citations and quotation marks omtttcd)
~Even if a state appellate»‘cou‘n has noteonductc_d such at'.t'. t_tnalysis, Ia
'petitioner is not automatieatly cntitled to federal habeas rcli‘t‘:.‘f.. ld To grant relief,
we must first conduct a scparate harmless error anal‘ysm pursuant to Brecht 507

;U S.at 638 in order to determme whether the error “had a substanttal and

1n_|unous effect on the jury’s verdrct Sanders, 373 F. '3d at 1060 (citing Morales 3 o

V. Woodford 336 F. 3d 1136, 1148 (9th Cir. 2003) amended by 388 F 3d 1159 (9th

Cir. 2004))

Thus, to prevarl on the ments of hts Sanders Etghth Amendment clatm, R
- _kBeardslee must- demonstrdte (l) that h1s sentencmg jary welghed an mvahd
specra] crrcumstance (2) that the California Supreme Court d1d not properly

rev:ew his claim by elther mdependently rewelghmg the aggravatmg and

mitigating factors or by fmdmg th_e sentencmg error harmless _beyond areasonable - B




E doubt;3 and (3) that the error had a “substantial and injurious cffect or inﬂuence” y

. o.n:'the. Jury’s verdict.
, o ,. .
A -
B‘gardslee"s penalty phase jury unquestionab]'y c_onsidered jinvali'd_factors in
' reaching rts death pena]ty verdict. Four -death-qual-itying speeiat circumstan_ces
were presented to Beardslee S pena]ty phase Jury: two witness- kl]hng specral

cu'cumstanCeS and two mu]uple murder spcual crrcumstances (one of each for the -

' murder of Stacy BenJamm and one of each for the murder of Patty Geddlmg) The o

Califomia' Supreme Court mvahdatcd both wnness-krllmg special Clrcums_tance_s,
~since that special crrcumstance app]res on]y to “the mtentlonal kllhng of a person -
. who witnessed a crime commltted pnor to, and separate from, the ktllmg for the |
,_ purpose of preventmg thc vrctnm from tesufymg about the crime w1tnessed ”

| Beardslee I, 806 P. 2d at 1325 (citation ommed) For the witness- kr]lmg
crrcumstance to apply, “[t]he crime W1tnessed cannot be: deemed pnor to, and

: separate from, the klllmg when both are part of the same contmuous cnmmal

3 The state appe]late court also has a third option for correcting any
constitutional error: remanding for re—sentencmg Sanders, 373 F.3d at 1060. The

~_California Supreme Court did not do s0 in this case, so only the other two opuons

b .wlll be dlscuSSCd



transaction ” Id. '(intcmal citations and quotations’ omitted). The Califomia, B

- 'Supreme Court also he]d that Beardslee was crroneously charged thh two

| : -multtple-murder specral urcumstances (one for each crtme) whtch was
tmpermteslb]e double counting. /d. at 1339 |
The California Supreme Court mvahdated three of the four spectal

ctrc.umstances in Beardslee s case, so there is no dtspute that Beardslee s Jury
- consrdered 1mproper factors in reachrng its death sentcnce Thus, we agree wrth |

| Beards]ee thatthe j Jury 1mproperly we|0hed mvahd specral cu'cumstances m -

' vi_olati_on of the Etghth Amendment. | |

o , )

GlVCl’I the j Jury s tmproper cons:derauon of 1nvaltd special. crrcumstances,

- the next questlon is whether that error was harmless. In detcrmmmg whether the .

- ‘error was harmless Clemons Strmger and Sanderv requtre the state. appellate

court t0 undenake an mdependent ana]ysrs of the effect of the error on- the j jury’s
verdtct Thus to prevar] on thls element of his Etghth Amendment claim, o
B Beardslee must show that the Cahfomra Supreme Court did not properly revrew
the effect of the error by either. rewerghm g the aggravaung and mmgatmg factors |

- without the invalid specml crrcumstances or by detemnnmg that any error was -

’l

~harmless beyond a reasonable doubt Sanders, 373 F. 3d at 1060

o _



| _After invalidating the three special circumstances, the California Supreme

C_ourt fOund that thc constituti()nal error was not .prcjudicial. Beardslee 1, 806
' _:P.Zd at 1339. As to the additional multip]e_—rnurder special eircumstance; the eourt
stated:
We have consistently found such double counting harmless because it -
did not result in the jury considering any inadmissible evidence. The
jury knew there was a total of two murders. 1t i is even more clearly
harmless here since the jury returned a separate penalty verdict as to
- each murder. Each verdict form had only one multiple-murder "
' finding attached to it. The jury 1mposcd the death penalty only as to
one of the murders. '
/d. (citation omitted).
Alth'ough the California Supremc Court did not expressly find that t_he error
-was harmless beyond a reasonab]e doubt as requ:red by Clemons, 494 U.S. at 753
it is evrdent from its dlSCl]SSlOl’l that the court analyzed the critical factors that ]ed _
.vto its conclusxon that the error was hannlesst It was obvious to the Jury that '
Beardslee had commttted two murders and the California Supreme Court
.-recogmzed that the Jury returned separate and dtstmct verdtcts for each In light of |
_this explanatton, the court’s use of the f‘elearly harmless” language and the court s
| consistent_ history of finding the double counting of multiple-murder spectal
' .ci'rcumstan'ces harmless beyond a reasonable doubt, we conclude that t_he |

- California éupreme Court actually an_d proper]yjdetennined'that the jury’s |

10



conSideratiO'n of one of the invalid rnultiple-murder Spec-ial c_ircutnstahce_s,was"
harmless bcyond a reasonable doubt
Asto the invalid witness-killing specml cucumstances the court assessed
 the prejudice as follows:
~Defendant also contends the erroneous findings of the wntness-krllmg
special circumstance were prejudicial. Again, however, the jury
properly considered all the evidence, including the motives for the
murders. The court instructed the jury not to merely count the -
number of factors but to give each the weight to which it was entttled

'We cannot conclude the j jury could reasonably have given the
inapplicable special cmumstances any significant. mdependent

weight.

1d. (emphaSlS in onomal) (cntatron omltted) The above passages constttuted the
entirc rcwelghmg and harmless error analysis conducted by the Cahforma
Supreme Court regardmg the mvalldlwrtness—klllmg specnal c:rcumstances e
In Sanderv we. held that “[w]e cannot uphold a state appellate court s

harmless error review as adequate when we have substantlal uncertamty about
whether the state court. actually conc]uded that the mvahd aggravatrng factor was )
harmless beyond a reasonab]e doubt ” 373 F. 3d at 1063. ]n Sanders, we held the
’ -‘ California _Supreme Court $ rev:_ew inadequate, noting that the court ‘never used

- the words ‘hannles_s error’ or ."r'e_asonable doubt’ in analyii‘ng the:leffect of ,‘

" removing the special circumstance” and that the court seemed to-have erroneously

11




o app]lcd the rule ot Zant V. Szephens 462 U. S 862 (l983) which applles only in

nonwetghlng states, upholdmg the verdlct “desplte the mvalldatron of two specral
) ."eirc-umstances becauseiit‘ was upholding other specral crrcumstances; -Sa‘nders, -.
3 373 F. 3d at 1064. Because the appropnate analyttcal Iramework was estabhshed
| by Clemons‘ which apphes 1o werghrng states, and not by Zant we concluded in
Sanderr that the California Supreme Court “dld not ﬁnd as it was requrred to do
that the error was ‘harmless beyond a reasonable doubt ™ 373 F 3d at 1063
In Beardslee the Cahfomra Supreme Court devoted only three sentences to .
lts'énalysis of whethcr _Beardslee’ was prejudrced by the invalid wrtness-krllmg
specia] circumslances. As in Sanrler.r, the Calit'ornla.Supreme Court did not use
~ the words “reasonable doubt " Unlike its drscussron of the double—counted -
_ multrp]e-murder specral crrcumstance the Callfomra Supreme Court drd not use"
_ the phrase “clearly hannless ” To be sure. we do not requrre ‘a partrcular
formulalc mdlcatlon by state c.ourtsvbefore therr review for harmless federal error
“wﬂl pass federal scrutmy » Sochor, 504 U.S. at 540 However it is S apparent from .'
-the decrsron that the Cahforma Supreme Court d1d not conscrously undertake an
}v-‘analy'sis of Whe_ther’ the error was harmless beyond a reasonable doubt. It would .
_ 'require too'much.vinferential reasoning from the few terse staternents m the opinion
. for us to conclude that the California Supreme Court was, in .fact,.v eonducting a

12




i Chaprna;z harmless error cxammatmn See zd (“lW]hen the c1tauons stop as far |
- short of clarlty as these: do they cannut even arguably substltute for exphcrt
langudge | ) Itis certamly not possnble to ascertain from the text ‘of- the court’s
’ optmon whether the court was analyzmg the error under Clemons,. rather than
under Zant. . -.
Therefore, we also 'a'g'.r.ee with Beardslee that, | as to the'.éelifomin"Supreme
Court s eons1derat|on of the wnness-knllmg spec:al cnrcumstanees, Beardslee s
Eighth, Amendment rights were vnolated and the Ca]lmeld Supreme Court did not.
u_ndenake a proper lndependent review to determme whether the error was
harm'less. : |
111
Iln opposmon to this concluston the State contends that Sanders was
: _‘wrongly dec1ded - that Cahfomla is not a welghmg state. However, a three judge -
panel cannot, absent exceptmnal c:rcumstances not present here, overrule Nmth
C1rcu1t precedem See Benny v. U. S. Parole Comm’ n, 295 F. 3d 977 983 (9th Crr )
| 2002) ("We are bound by decrsrons of prior panels unless an en banc deCISIOI'l,

Supreme Court decision or subsequent leglslauon undennmes those decrsxons ").” 4

4 ngders is not yet final. The mandate has not tssued and the time to _
peuuon for a writ of certiorari has not expired. Under other circumstances, we
(contmued )
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' T'he'State also contends that application of Sander-s is barred by Teague v.

. -Lane, 489 U.S. 288 (]989) SUb_]CLl to a few CXCCPlIOIIS Teague held that

- -"[u]nless they fall wrthm an excepuon o the general rule, new constrtutronal rules
' ‘of cnmmal procedure will not be apphcable to those eases which havc becorne
'Iﬁnal before the | new rules arc announced " Id. at310. If Teague pret,]uded re]tef

'm th|s case, it necessanly would have precluded rehef in Sanders, whtch |t dld

not.’
' '-'Regardless Sanders did not er'eate a new eonstituti_onal rule; it applied o
exrstmg constltutlonal rules to Cahforma s death penalty system lf apphcatton of o

exrstmg precedent determmed that the holdmg 'was requtred by the Constltutlon, |

then the Teague bar does not apply See Lambrzx V. Smgletary 520 u. S 5 18 527

R (1997)_..‘ _

"( contmued)
would exercise prudential cautton and defer conSIderatlon of thrs issue untrl
Sanders became a final decision.. However, given that the State has established an-
execution date in. this case prior to the time Sanders will become ﬁnal ‘'we must

proceed under the current law of the Clrcu1t

_ > The State informed us at oral argument that it did not raisc a Teague
defense in Sanders. Thus, it contends that because the Sanders panel dnd not
,address Teague the Teague questlon is properly before us. ' :

¢ To the extent the State argues that Sanders is a new ru]e because Clemons

- _ has no application to California’s sentence selection phase the State is in effect

- (continued.. )
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\

Sanders applied the Sup_r_cme Court’s analysis in Clemons to California’s

death penalty statute. It did-not create a new constitutional rule of criminal

» procedure, rather 1t applred an existing one. Put anothcr way, the determmatron

that California was a wetghmg state thhm the meaning of Clemons' did not
establish a new rule of criminal procedure. The applicable rule was created by.
CIemom and its predeccssore .

Most s1gmﬁcantly, the Supreme Court has held that Clerrtons itself dld not
create a new rule of ¢riminal procedure wrthm the mcamng of Teague. Strmger R
503 U.S. at 234 35. Indeed, in Strmger, the Supreme Court rejected an argument

similar to the one made.by the State in thrs case in holdmg that applying exrsttng

| -constitutional rules to different state sentencing schemes did not implicate Teague.

- Strmger 503U S. at 229

Clemons has been applred numerous times since it was announced No

circuit has yet detenmned that the application of Clemons to a dtfferent statutory

- scheme co'n'stituted a new-constitutronal rule of .cnmma_l procedu-re precluded by

' Teague See Coe v. Bell, 161 F. 3d 320, 334 (6th Cll‘ 1998) .Iones V. Murray, 976

F.2d 169 ]73 (4th Cir. 1992); Smith v. Black, 970 F 2d 1383 1385 (5th Cll' |

. %(...continued) :
arguing that Sanders was incorrectly decided, which is an argument that we cannot

: -_consrder as a three judge panel.
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1992) Thus, we conclude that Sanderv did not dnn}ouncc a new rule of cnmtna]
, .procedure wuhm the meanmg of Teaéue and Beardslee s claim i is not Teague- , _' L
- ’_ -barted. | R
| v
As we have noted our determmatlon that an Eighth Amendment error :
'occurred does not automau}ca]ly entitle Beardslee o fcderal habeas rehef “‘[W]e '
must also apply our own harmless error analys:s to determme whcther the Etghth '

Amendment error had a substanttal and i m_|unous effcct or mﬂuence on the Jury s

verdtct ” Sanders' 373 F. ’%d at 1064 That analysns is requlred by Brecht 507 U S.»_ L

at 638 Under Brecht, “[w]hen a federal judge i m a habcas procccdmg is m grave |

doubt about whether a tna] error of federal law had substanttal and mjunous

o effect or mﬂuence in determmmg the Jury s VCl‘dlCt that error is not harmless

o O’Nealv McAmnch 5]3 U S. 432 436 (1995)
: Thus, we have declmed to grant federal habeas relief when a _|ury s

constderatlon of an mvahd spec:al c1rcumstance was harmless w:thm the meanmg a

- of Brecht See Morales 388 F 3d 1159 1172 7'% (9th Cir. 2004) Under the

| circumstanc'es presented here, we conclu.de that the Eighth Amendment e_rrot did =

- not have a substantial and injurio_u's effect on the jury’s verdict.

o
{.
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" As noted, the Califomi'a Supreme Court inval_idated both witness-killing .

spectal cnrcumstdnces because the kt]]mg was part of “the same contmuous

: crrmmal transactxon > rather than a killing that was subsequenl to, and separate

from the crime “for the purpose of preventmg the victim from testtfymg about the
.cnme w1tncssed ? Beardrlee 1,806 P.2d at. 1325. "The court reversed one of the
two multiple-murder special circumstances as 'duplicatiVe. Id. at 1339. Thus, the -
key question is whether the jury’s consideration of the two wrtness-ktllmg specral |
crrctlmstances had a substantial and 1n_|unous effect on its verdict.

Beardsl.ee_ argues‘that tnvalid wi,me_ss-klllmg _specral c1rcumsta_r'rce_$ are i. _
inheren.t"ly'aggravating beeause the-y convey intent, cuﬁnirtg, goal_-dn'ven behavibr,
: planmttg, and (.nmma] propensrty ln .essence, Beardslee is suggestmg thata
» penalty phase jury’s consrderatron of an mvahd wrtness-krllmg specra] |
: ._c1rcumstance amounts to structura] error. However, we have prevrously apphed a
harmless error analysrs to a jury’s cortsxderatton of invalid special crrcumstances
.'See, e. g Wllltamr v. Calderon, 52 F 3d 1465, 1476 (9th Ctr 1995) (holdmg that
- an mvahd kldnappmg special crrcumstance ﬁndmg was subject to harm]ess error
| review). There is nothing sufficiently unique about a witnes_s-killing _speci‘al .
circumstahce, particularly when compared to the kidnapping‘ special eircarn'stance

at issue in Williams, that would immunize it from harmless error analysis.
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‘YA' careful}e):tamination of the'penalty phase lranscript and the \terdict .itself ;
| indfcate,s that the wr'tne_ss-ki]]'ing special cirCumstances did not play a signiﬁcant o
' _r.'o.le.in the penalty phase jlury’_sd_ecision. - o
| | ‘As Beard,slee rightly points_out,- the pros'ecutor included the vtritness-ktlling. |
.s'pecial_circumstances ‘in his opening statement to the _pc'nalt')" ph‘ase jutfy_. .The"
| pros'ccutor'reminded the pena]ty phase jury that the priOr jur;had convicted
Beardslee of two first degree murders} with tu/o Schi_aI circums_tances - rnultiple .'
| murde'rs and witness killing — for ;each niurder. The prosecutor _also'COntendedthat
Beardslee was determined to coVer up or d.estro.y all evidence of ‘what had o
happened in his apanment an argument that could be construed as supporttng the B
spccxal circumstance. The prosecutor also argued that Beardslee consndered e
: krlhng Brll Forrester because he too was a potenual witness. Accordmg to the
N l_ prosecutor, the on]y fear that Beardslee had was the fear of bemg caught by the
' pohce for what happened in hlS apartment Therefore the prosecutor reasoned
Beardslec had to get rid of not just the physrcal ev1dence, but also both women.
- The prosecutor contended that Stacy Ben_]am_tn had to be krlled not .only because
she was a witness to the crimes in Beardslee’s apartrnent, but aIso..because she was
a witness 'to the euents, leading up to Patty‘ Geddling’s mur,der.. | |

1
i
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Howcver significantly, virtually all of these arguments coutd have been -
madc to the Jury even if thc specna] cnrcumstance verdict had not existed because
: the prosecutor was entitled to dlSCUSS the c1rcumstances of the cnme.s Further |
a]thouOh the prosecutor menttoned the w1tness—k1]lmg spec1al crrcumstances and
re]ated matters in his 0pen1ng statement, his opemng centered around other asnects
| of the case. He emphaswed that Beardslee was responsrble ior three murders two
. ‘f n Cahfomta and one in MISSOUI‘] He argued that the separate crrcumstances of
each murder showed “evilness and depravrty,” demonstratmg that Beardslee was a.
old b]ooded murderer.” He underscored the “unspeakable depravrty and
callousness in the “very brutal murders, each one unigue in the way they were
| slaughtered The prosecutor hl ghhghted the fact that Patty Geddling had begged |
E | for her hfe before she was ktlled and that Beardslee had done |t alone, later tellmg.

‘ »hlS cohort Frank Rutherford that he had “to ﬁmsh” when others backed out. "The

- prosecutor emphasrzed that Beardslee acted alone when he kll]Cd Geddlmg

The prosecutor also told the j Jury that Beardslee murdered Benjamm when

' 'Rutherford’s attempts had been unsuccessful and that Rutherford and Beards]ee

had agreed on the plan to murder Benjamm. The pro‘secut_or further mformed_the o

jury of the circumstances surrounding the prior Missouri murder, concluding with

A
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. ,the. statement- that “[tfhree m'urders'is cnough.” In conte-x_t_, the Wl;tness-killl;ing'

| cirenmstanee played a _sm'a']]_ part i'n,_the_'prosecutor»’s opening statement. ‘,

At the penalty'phase, app_roximatelytwcnty-eight witnesses, testiﬁed ov'er
: some' 748 pages of transcript.. The‘ y‘vitness-killi_ng special‘ cireumstsnees .wer_e . :
specrﬁcally addressed in on]y a handful of transenpt pages, mvolvmg a llttle over
"500 transcript lmes out of over 19,000 lines of transcnpt Thc bulk of the |
prosecution evidencc was directed at the circumst’andes of the _cri_me and
Benrdslee’s prior murder in MiSsotiri. -

Thc.Witness—killing theory was discussed spcciﬁc'any Wi’th just one'witn'ess; o
defense psychiatrist Dr. erkmson who spoke dlrectly to the prosecutlon s theory
that Beardslee killed these women because they were W|tnesses to crimes thst had. -
occurrcd in Beardslee’s apanment._' vAftcr the defense elicited testirnony from Dr. ..
| Wilkinson that ?_there.‘w.as no ]ogvical. _or easﬂy ;understandable motive _for' the -
murders, -t'he proseeutor attempted to--estab]ish his witness-kjil_ing theory on cross-
Yexemi'n;ation. However over nineteen pages of &anscript Dr. WilltinsOn
- consnstently rebuffed thns theory A]though Dr. erkmson agreed that w1tness—-
killing was a concelvable motrve he strongly dtsagreed that thts theory explamed _
| . these murders Among other reasons, Dr. Wr]kmson noted that there were many

_ other peoplé involved in the mmdent who were not killed, so the theory dld not
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make practical sense. Dr. Wilkinson never rctreated from his prima_ry theory that

psychologlcal wnsrderanons wcre the pnmary monvatmg factor.

" After Dr. Wilkinson’s testimony, the prosecutor all but abandoned thc |
-wrtness-kllllng theory asa rauonale for imposing the death penalty ln h1s closmg
| argument he bneﬂy referenced the two.witness- klllmg specral circumstances
| found by the guilt phase Jury and referred to the w1tness-klllmg theory dunng the |
-jmtnal part of his closmg Howcver the prosecutor never urged the jury to tmpose '
‘the death penalty based on the theory of w1tness—k11lmg To the contrary, the g
prosecutor s primary arguments for death were that Beardslee deserved to d|e .-
because of the gruesome urcumstances of the women’s deaths Beardslee. s
' dangerousness the fact that Beardslee had knlled before, and that Beardslee had no
defenses to the two murders As1de from the bnef mentton of the specnal
circumstances at the begmnmg of hlS closing argument there is nothmg inthe
| : prosecutor S Closmg remarks that would have been precluded by the elmnnatnon of

: the mvaltd specnal urcumstances ﬁndmgs

Defense counsel did not dlSCl]SS the wntness ktllmg spec1al c:rcumstances in - o

his closmg Rather he argued the central defense theory that Beardslee was

_mentally lmpalred and driven in his actions by fear of Rutherford He hrghllghted '

A
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Bear&slee’s-. g_ood' qualities, indicéiions of cof_npassion, hi§ abiiity tob§ e

| 're_habilit'ated, his good .WOrk.perfonﬁahce, .z»m_d‘his hisfor_y of vmellatal- difficultics. _ o
Inshort, litile attention Was paid during .clg)six‘]g' érgu_ménts to thcl.é;'-)écia_l- : a
cifcﬁm_stances in question. » . | -.

_ ln st, whe}n the penalty phase trial 1s examin_c;_d in itsénﬁrety;_vcry fittie

| ;vgbu]d ﬁave been altered if the witness-killing -speciél circurﬁéfénces _had bcén |
omitted from copsideration, All of the grues.ome. details of thé_ éﬁme_ ;voul_d havé

| been admitted,_evidence of the pr-ipr Missouri fnurder w0uld h#ve been introdt:cé_d,,' -
thé circ»um_stancers showing ptert_léditétion a.nd.planning would have bec_vn -

. pfeseljted, and the testim.ony. concerning Bcardsl'ee’é lack of remorse _woﬁl_& ha‘yé
been ﬁeard. -

- :'Howeve'r, .perh'aps the rﬁdst-pe;sﬁasii{e i-r.idi.cati“oh that the witnésé—kill_iﬁé‘ o
spéc_ia].v c.:ifcﬁn‘ls_ta‘\ncé' 'ﬁndings i)]aycd littlc"ro-!e m the jﬁry’s del.‘i'ber;t:ior__l ié the o
vérdic,;t _itse]f. The jury ifnposed-th’e death penalty fbr the 'mufder_ of Patty .

’Ge-dd.li'r-lg but not for tﬁe murder of Stacy Benjdrﬂiri-. B‘ot‘h women were witnessés -
- to thé'initiél shooting of Patty Géddl'ing, but the jurgf retufﬁéd d,cv:;dth. fol_' tﬁe_murdér o
| ".o‘f one, but not the oiherf Ged_dl‘ing was the'init‘.i.al viétirh. She\x;'as thg_olné ﬁ_rst' _

.: ~ shot by R’uiherford., At trial, béth parties procecded under tht; assumptlon >th‘e-1t

- Rutherford’s shot was the result of an accidental discharge of the shotgun.
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. IBeardslee took Geddling away from the apartment on the pretext of transporti‘ng_ _

“her to a hospltal instcad, hc took her mto a wooded arca and shot her in the head
o at pomt b]ank range W1th a gun he brought wrth htm l'rom the dpartment |
Had the jury attdched si gmﬁcance to-the’ theory that Beardslee kllled both
~ women because they were w:tnesses loa cnme theé j ]urors would have hkely
'. 1mposed a death sentence for both murders. Altematlvely, because Staey
-Ben_]amm w1tnessed both the accndental shooting of Patty Geddlmg in the n
apartment and had knowledge of Geddlmg s subsequent murder, in theory the _|ury
would have been more hkely to return a death sentence for the murder of Stacy
Benjamm Instead the. Jury |mposed a death sentence for the cnme in whrch
: Beardslee was the pnmary actor but not for the crtme in which Beardslee vtras a” -

' parttmpant

~ The jury v1ewed the murder of Geddlmg dlfferent]y, and thc crrcumstances |

- of the two crimes were dlfferent Beardslee administered the dlrectly fatal shots to

| Gedd]mg, Rutherford was not present a fact that the prosecutor hlghllghted in his
' closrng argument Thus, the mmgatmg factor of Beards]ee s fear of Rutherford —
one of the pnmary theories urged by the defense‘ arguab]y was not present |
}Indeed this contravenes Beardslee’s argument that the witness- klllmg sPecnat

o arcumstances prevented the j jury from giving weight to the mltlgatlon evrdence
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As the prosecutor emphasrzed in closmg, the course of events surroundmg the
Gedd]mg murder mdlcated that Beardslce acted out of dcllberate, conscrous
chorce

In contrast, Rutherford initiated the killing of Benjamin by strangling, and
Beardslee assisted. The most logical explanation for the split verdict is that the
jurors considered the mlugatmg factors srgmﬁ(.ant as to the crime in whlch
Rutherford was present but did not consider those factors sufﬁmently mxtlgatmg
for Geddlmg s murder when Rutherford was absent However we need not resort
to mfercn’ce‘ or conjecture The p]'am fact is that the Jury dif ferentlated between
the circumstances surrounding the two crimes; therefore, it was the difference
between the crimes that was crucial not the commonalrty of any partlcular
aggravatmg factor. As such, 1t is not possrble to conclude that the common speclal
c1rcumstance of wrtness—krllmg was a substantral factor in the j Jury s decxsron to
1mpose the 'death penalty for the murder of Geddling but not for the mur-der of
Benjarnm

" For these reasons we are not left w:th grave doubt about whether the Jury s
consideration of the mvahd specral crrcumstances had a substannal and m_punous
effect on the jury s'verdlct Even if the two -witness—kllhng'and one rnultlp]e—

murder special circumstances had been removed from consideration, as they
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- ‘should have been, the presentauon of ev:dcncc and argument durmg thc penalty

phasc would not have been matena]ly dlfferent Funher the j Jury s verdlct of life.

: wnthout parolc for one murder and the tmposmon of the death pcnalty for the other |
| mdncates that the mvahd specml circumstance apphcable to both cnmes dld not .
substantially mﬂucnce the j jury’s ultimate verdict. ‘We affirm the judgment of the

district court denying Beardslee’s petition for a writ of habeas corpus

AFFIRMED.
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APPENDIX 3



: 1LI.NITED STATES COURT of APPEALS F ' L E D

FOR THE NINTH CIRCUI AN 12005
| - o
| | | %o‘u’ﬁ’r@”p%&fﬂ'
 DONALDBEARDSLEE, | No.I -99007
Petitioner - Appellant, \ D.C No CV-92-03990-SBA
* ORIER

JiLL BROWN, Warden of the Califomia
State Prison at San Quentin,

-Respondeht - Appellee.' -

Before ‘TASHIMA, THOMAS and PAEZ Circuit J udges
Donald Beardslee’s motion for a stay of executlon ndmg the ﬁlmg of a
petition for a writ of certloran to the Umted States Supre Court is denied, I

- without pre_]udxce to the filing of the request with the Un1t d States Supreme

| 'Court.:'

MOTION DENIED.

I
!t

L ! Beardslee has filed a separate request for a s_tay offexecution in' Beardslee
~ v. Woodford, et. al., No. 05-10542, which is still pending. o o




